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The BasicsThe BasicsThe BasicsThe Basics

DefinitionsDefinitionsDefinitionsDefinitions
Why We Enter ContractsWhy We Enter Contracts
S f C t t LS f C t t LSources of Contract LawSources of Contract Law
Types of ContractsTypes of Contracts
Elements of a ContractElements of a Contract
Remedies for Breach of ContractRemedies for Breach of ContractRemedies for Breach of ContractRemedies for Breach of Contract
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Challenges Problems & PitfallsChallenges Problems & PitfallsChallenges, Problems, & PitfallsChallenges, Problems, & Pitfalls

Important Contract TermsImportant Contract TermsImportant Contract TermsImportant Contract Terms

B ttl f th FB ttl f th FBattle of the FormsBattle of the Forms

Who May Sign a Contract for Lehigh?Who May Sign a Contract for Lehigh?
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ContractContract::ContractContract::

“[a]n agreement between two or more persons“[a]n agreement between two or more persons[a]n agreement between two or more persons [a]n agreement between two or more persons 
which creates an obligation to do or not do a which creates an obligation to do or not do a 
particular thing… A legal relationship consisting particular thing… A legal relationship consisting 
of the rights and promises constituting an of the rights and promises constituting an 
agreement between the parties that gives each agreement between the parties that gives each 

l l d t t th th d l th i ht tl l d t t th th d l th i ht ta legal duty to the other and also the right to a legal duty to the other and also the right to 
seek a remedy for the breach of those duties.”seek a remedy for the breach of those duties.”

[Black’s Law Dictionary, 6[Black’s Law Dictionary, 6thth ed.]ed.]
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In other wordsIn other wordsIn other words …In other words …

A contract is a legally A contract is a legally 
enforceable promiseenforceable promise
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Question # 1:Question # 1:

Why does Lehigh enter into Why does Lehigh enter into 
contracts?contracts?
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Why does Lehigh enter into Why does Lehigh enter into 
C ?C ?Contracts?Contracts?

h l hh l hThere are almost as many reasons as there are There are almost as many reasons as there are 
departments and functions at Lehigh…departments and functions at Lehigh…
P it f i i ( d ti d h)P it f i i ( d ti d h)Pursuit of our missions (education and research)Pursuit of our missions (education and research)
Buy or sell goodsBuy or sell goods
Buy or sell servicesBuy or sell services
Employment of faculty, staff, teaching Employment of faculty, staff, teaching 

i t t ti t t tassistants, etc.assistants, etc.
Relationships with our studentsRelationships with our students

2/25/2005 7



What are the Sources What are the Sources 
f C ?f C ?of Contract Law ?of Contract Law ?

Common lawCommon law : judge: judge--made law asmade law asCommon lawCommon law : judge: judge made law, as made law, as 
distinguished from laws passed by distinguished from laws passed by 
legislaturelegislaturelegislaturelegislature

Uniform Commercial CodeUniform Commercial Code (UCC)(UCC) : model: modelUniform Commercial CodeUniform Commercial Code (UCC)(UCC) : model : model 
code on commercial transactions adopted code on commercial transactions adopted 
by all states (except Louisiana)by all states (except Louisiana)by all states (except Louisiana)by all states (except Louisiana)
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Contract law asks and answers the Contract law asks and answers the 
fffollowing questions:following questions:

1.1. Have the parties acted in such a way as to create Have the parties acted in such a way as to create 
legally recognizable expectations in one another;legally recognizable expectations in one another;

22 If so how should we characterize and understandIf so how should we characterize and understand2.2. If so, how should we characterize and understand If so, how should we characterize and understand 
those expectations;those expectations;

3.3. Was the understanding of the parties faithfully carried Was the understanding of the parties faithfully carried 
t dt dout; andout; and

4.4. If not, what if anything should the law do about it?If not, what if anything should the law do about it?

[Excerpt from “Concepts and Case Analysis in the Law of Contracts”, 2Ed., Marvin A. Chirelstein, 1990][Excerpt from “Concepts and Case Analysis in the Law of Contracts”, 2Ed., Marvin A. Chirelstein, 1990]
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What form must a contract What form must a contract 
take to be a legally take to be a legally 

enforceable?enforceable?enforceable?enforceable?
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Question #2Question #2Question #2Question #2

Does an agreement between two or Does an agreement between two or 
more parties have to be in writing inmore parties have to be in writing inmore parties have to be in writing in more parties have to be in writing in 
order to be enforceable in a court of order to be enforceable in a court of 
law?law?law?law?
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A Contract Can Be Written or OralA Contract Can Be Written or OralA Contract Can Be Written or OralA Contract Can Be Written or Oral

Certain contractsCertain contracts mustmust be in writing:be in writing:Certain contracts Certain contracts mustmust be in writing:be in writing:

Contracts for the sale of goods over $500Contracts for the sale of goods over $500Contracts for the sale of goods over $500Contracts for the sale of goods over $500
Contracts for the sale of real propertyContracts for the sale of real property
Contracts that are incapable of beingContracts that are incapable of beingContracts that are incapable of being Contracts that are incapable of being 
performed within 1 yearperformed within 1 year
Promises to answer for or discharge the debtsPromises to answer for or discharge the debtsPromises to answer for or discharge the debts Promises to answer for or discharge the debts 
of another (Guarantee)of another (Guarantee)
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Written and Oral Contract TermsWritten and Oral Contract TermsWritten and Oral Contract TermsWritten and Oral Contract Terms

Sometimes a contract may be in writing, but if a Sometimes a contract may be in writing, but if a So et es a co t act ay be t g, but aSo et es a co t act ay be t g, but a
dispute occurs, an issue will be whether oral dispute occurs, an issue will be whether oral 
terms have modified written termsterms have modified written terms

This is why we have “merger” clauses in contracts, This is why we have “merger” clauses in contracts, 
such as: such as: 

““This Agreement sets forth the entire understanding This Agreement sets forth the entire understanding 
and agreement between the parties and supersedes and agreement between the parties and supersedes g p pg p p
all proposals or communications, oral or written, all proposals or communications, oral or written, 
between the parties relating to the subject matter of between the parties relating to the subject matter of 
the Agreementthe Agreement.” .” 
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Written and Oral Contract Terms Written and Oral Contract Terms 
( )( )(cont.)(cont.)

Parol Evidence RuleParol Evidence Rule -- when a “final”when a “final”Parol Evidence Rule Parol Evidence Rule when a final  when a final  
agreement between parties has been agreement between parties has been 
reduced to writing, evidence of any earlier reduced to writing, evidence of any earlier g, yg, y
oral or written expressions is not oral or written expressions is not 
admissible to vary the terms of the admissible to vary the terms of the 

itiitiwriting…writing…
UNLESSUNLESS…one party can prove a …one party can prove a materialmaterial
ambiguityambiguity oror omissionomission exists in the writtenexists in the writtenambiguityambiguity oror omissionomission exists in the written exists in the written 
terms …terms …THENTHEN oraloral testimonytestimony about contract about contract 
terms is consideredterms is considered
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Written and Oral Contract Terms Written and Oral Contract Terms 
( )( )(cont.)(cont.)

EvidenceEvidence questionsquestions become crucial if become crucial if 
there is a contract disputethere is a contract disputethere is a contract dispute there is a contract dispute 

A contract is only as good as what you A contract is only as good as what you 
can later can later proveprove to be the terms of the to be the terms of the 
contractcontract
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Question #3Question #3Question #3Question #3

Is a “Memorandum of Understanding” a Is a “Memorandum of Understanding” a 
contract?contract?contract?contract?
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Contracts can have many namesContracts can have many namesContracts can have many names…Contracts can have many names…

ContractContractCo t actCo t act
AgreementAgreement
Purchase OrderPurchase Order
Memorandum of UnderstandingMemorandum of Understanding
Terms and ConditionsTerms and Conditions
Appointment LetterAppointment Letter
Handbook (“implied contract”)Handbook (“implied contract”)
LicenseLicense
TicketTicket
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Or no name at allOr no name at allOr no name at all…Or no name at all…

a letter…a letter…
a telephone call…a telephone call…a telephone call…a telephone call…
an ean e--mail…mail…
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What are theWhat are theWhat are the What are the 
Elements of a Contract?Elements of a Contract?

OfferOfferOfferOffer
AcceptanceAcceptance
ConsiderationConsideration
M liM liMutualityMutuality
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OfferOffer::OfferOffer::

A proposal to do a thing or pay anA proposal to do a thing or pay anA proposal to do a thing or pay an A proposal to do a thing or pay an 
amount, usually accompanied by an amount, usually accompanied by an 
expected acceptance counterexpected acceptance counter--offer returnoffer returnexpected acceptance, counterexpected acceptance, counter offer, return offer, return 
promise or actpromise or act

The offeror is the “master of his offer”.  The offeror is the “master of his offer”.  
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AcceptanceAcceptance::AcceptanceAcceptance::

Compliance by the offeree with terms andCompliance by the offeree with terms andCompliance by the offeree with terms and Compliance by the offeree with terms and 
conditions of an offerconditions of an offer
A manifestation of assent to terms of offerA manifestation of assent to terms of offerA manifestation of assent to terms of offer A manifestation of assent to terms of offer 
in a manner invited or required by the in a manner invited or required by the 
offerofferofferoffer
The offer and acceptance must match The offer and acceptance must match 
(“ t lit ” thi )(“ t lit ” thi )(“mutuality” …more on this soon…)(“mutuality” …more on this soon…)
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AcceptanceAcceptance::AcceptanceAcceptance::

DoesDoes notnot necessarily occur only bynecessarily occur only byDoes Does notnot necessarily occur only by necessarily occur only by 
signature of a contractsignature of a contract

Acceptance can occur by:Acceptance can occur by:

ActionAction --using goodsusing goodsActionAction using goodsusing goods
--opening the package (software)opening the package (software)
--entering an establishment or participating in entering an establishment or participating in g p p gg p p g
an activityan activity

InactionInaction ––notnot returning goodsreturning goods
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AcceptanceAcceptance::AcceptanceAcceptance::

Sometimes acceptance does not appearSometimes acceptance does not appearSometimes acceptance does not appear Sometimes acceptance does not appear 
“voluntary,” but it is still sufficient“voluntary,” but it is still sufficient

Contracts of Adhesion:Contracts of Adhesion:

---- “Take it or leave it” terms“Take it or leave it” terms

---- Not bargained forNot bargained for

2/25/2005 23



ConsiderationConsideration::ConsiderationConsideration::

Something of legal value; anything thatSomething of legal value; anything thatSomething of legal value; anything that Something of legal value; anything that 
induces you to give up somethinginduces you to give up something

May be something other than money May be something other than money 
(i i t d thi(i i t d thi(i.e., a promise to do something; (i.e., a promise to do something; 

a promise to refrain from doing a promise to refrain from doing 
something)something)
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ConsiderationConsideration::ConsiderationConsideration::

What is the “What is the “valuevalue” of a contract?” of a contract?
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ConsiderationConsideration::ConsiderationConsideration::

The value of a contract:The value of a contract:The value of a contract:The value of a contract:
It’s not only what the University receives It’s not only what the University receives 
or pays, but also:or pays, but also:or pays, but also:or pays, but also:

•• What the University agrees What the University agrees NOTNOT to do :to do :
-- confidentiality clausesconfidentiality clauses-- confidentiality clausesconfidentiality clauses
-- nonnon--compete clausescompete clauses

•• What risks and liabilities the University is What risks and liabilities the University is 
exposed toexposed to
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MutualityMutuality::MutualityMutuality::

A “meeting of the minds” with respect toA “meeting of the minds” with respect toA meeting of the minds  with respect to A meeting of the minds  with respect to 
material contract termsmaterial contract terms

A signature is deemed to be sufficient to A signature is deemed to be sufficient to 
evidence this requirementevidence this requirementevidence this requirementevidence this requirement

Therefore, it is crucial that you read carefullyTherefore, it is crucial that you read carefullyTherefore, it is crucial that you read carefully Therefore, it is crucial that you read carefully 
and understand all of the terms of a contract and understand all of the terms of a contract 
beforebefore you sign ityou sign it
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Question #4Question #4Question #4Question #4

Is a “Letter of Intent” a contract?Is a “Letter of Intent” a contract?

2/25/2005 28



Additional Contract Elements:Additional Contract Elements:Additional Contract Elements:Additional Contract Elements:

Both parties must be legally competentBoth parties must be legally competentBoth parties must be legally competentBoth parties must be legally competent

Over 18 and mentally capable ofOver 18 and mentally capable ofOver 18 and mentally capable of Over 18 and mentally capable of 
understanding the agreementunderstanding the agreement

Authority to negotiate for and bind the Authority to negotiate for and bind the 
UniversityUniversityyy
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Information that you should include Information that you should include 
in University contracts…in University contracts…

Clear and specific statements of the Clear and specific statements of the 
University’s requirements and expectationsUniversity’s requirements and expectationsUniversity s requirements and expectationsUniversity s requirements and expectations

Type of performance expectedType of performance expectedyp p pyp p p
Quality, including inspection before Quality, including inspection before 
acceptanceacceptance
Timing of performanceTiming of performance
Warranties or guarantees, if applicableWarranties or guarantees, if applicable
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Contract Clauses to Include (cont )Contract Clauses to Include (cont )Contract Clauses to Include (cont.)Contract Clauses to Include (cont.)

Clear statements that specify all termsClear statements that specify all termsClear statements that specify all terms, Clear statements that specify all terms, 
documents, attachments, proposals, etc. documents, attachments, proposals, etc. 
that are included in the contractthat are included in the contractthat are included in the contract  that are included in the contract  

(Answer the question: What is our agreement?)(Answer the question: What is our agreement?)

Provisions that protect the University’s Provisions that protect the University’s 
interests, assets, and information (i.e.,interests, assets, and information (i.e.,interests, assets, and information (i.e., interests, assets, and information (i.e., 
confidentiality; tax exempt status; confidentiality; tax exempt status; 
publicity/endorsement prohibitions)publicity/endorsement prohibitions)

2/25/2005 31

publicity/endorsement prohibitions)publicity/endorsement prohibitions)



Contract Clauses to Include (cont )Contract Clauses to Include (cont )Contract Clauses to Include (cont.)Contract Clauses to Include (cont.)

Liability ProtectionsLiability ProtectionsLiability ProtectionsLiability Protections
Defense & IndemnificationDefense & Indemnification
InsuranceInsuranceInsuranceInsurance

TerminationTermination
Dispute ResolutionDispute Resolution

Litigation; Arbitration; MediationLitigation; Arbitration; Mediation
Governing LawGoverning Law
Forum Forum –– What court?  Where?What court?  Where?
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Challenges,Challenges,g ,g ,
ProblemsProblems

&&
PitfallsPitfalls
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Potential Contract PitfallsPotential Contract PitfallsPotential Contract PitfallsPotential Contract Pitfalls

Not reading and understanding theNot reading and understanding theNot reading and understanding the Not reading and understanding the 
contractcontract

Not negotiating and documenting the Not negotiating and documenting the 
t t’ t d d t fl tt t’ t d d t fl tcontract’s terms as needed to reflect contract’s terms as needed to reflect 

Lehigh’s requirementsLehigh’s requirements

2/25/2005 34



Potential Contract PitfallsPotential Contract PitfallsPotential Contract PitfallsPotential Contract Pitfalls

Disclaimers or limitations on the other party’s Disclaimers or limitations on the other party’s sc a e s o tat o s o t e ot e pa ty ssc a e s o tat o s o t e ot e pa ty s
performance; disclaimers of warranties, etc.performance; disclaimers of warranties, etc.

A l i i h h hA l i i h h hAny clause permitting the other party to change Any clause permitting the other party to change 
contract terms without the permission of the contract terms without the permission of the 
University in writingUniversity in writingUniversity in writingUniversity in writing

Failure to specify all terms, documents, etc. that Failure to specify all terms, documents, etc. that 
are included in the contract or failure to show are included in the contract or failure to show 
acceptance (i.e., signing or initialing changes)acceptance (i.e., signing or initialing changes)
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Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

Reference to terms, documents or Reference to terms, documents or 
websites that the University has not beenwebsites that the University has not beenwebsites that the University has not been websites that the University has not been 
provided provided 

Indemnification, Liability Releases, Limits Indemnification, Liability Releases, Limits 
Oth P t ’ Li bilitOth P t ’ Li biliton Other Party’s Liabilityon Other Party’s Liability
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Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

Termination of ContractTermination of ContractTermination of ContractTermination of Contract
Excessive opportunity for the other party to Excessive opportunity for the other party to 
cure its breaches of the contractcure its breaches of the contract
Excessive or unreasonable penalties imposed Excessive or unreasonable penalties imposed 
on the University for terminating the contracton the University for terminating the contract

Dispute Resolution in distant locations Dispute Resolution in distant locations 
(other party’s home city and state) and(other party’s home city and state) and(other party s home city and state) and (other party s home city and state) and 
under laws of a distant state (other party’s under laws of a distant state (other party’s 
home state)home state)
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Questions #5 and #6:Questions #5 and #6:Questions #5 and #6:Questions #5 and #6:

What is “boilerplate” in a What is “boilerplate” in a 
contract?contract?

Is it different from “legalese”?Is it different from “legalese”?
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Is it necessary to read and Is it necessary to read and yy
negotiate “boilerplate” or negotiate “boilerplate” or 

“l l ”?“l l ”?“legalese”?“legalese”?

……the 70the 70--page Confidentiality Agreement page Confidentiality Agreement 
that was all “just boilerplate”…that was all “just boilerplate”…
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Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

The role of attorneysThe role of attorneys::The role of attorneysThe role of attorneys::

A thi l i tA thi l i tAn ethical requirement An ethical requirement ––
An attorney who knows another party is An attorney who knows another party is 
represented by legal counsel should deal represented by legal counsel should deal 
with that counsel, not with the party with that counsel, not with the party 
directly.directly.

2/25/2005 40



Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

Is a promise to make a gift (a pledge) aIs a promise to make a gift (a pledge) aIs a promise to make a gift (a pledge) a Is a promise to make a gift (a pledge) a 
contract?contract?

No consideration so not a binding contractNo consideration so not a binding contractNo consideration, so not a binding contract No consideration, so not a binding contract 
unless…unless…

reasonable reliance by intended recipient and to itsreasonable reliance by intended recipient and to itsreasonable reliance by intended recipient and to its reasonable reliance by intended recipient and to its 
detrimentdetriment
(e.g., starting construction on a building, inducing (e.g., starting construction on a building, inducing 
th d t i )th d t i )other donors to give)other donors to give)
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Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont )Potential Contract Pitfalls (cont.)Potential Contract Pitfalls (cont.)

“Always look a gift horse in the“Always look a gift horse in theAlways look a gift horse in the Always look a gift horse in the 
mouth …”mouth …”

The “free” Velcro wall that cost $750,000 …The “free” Velcro wall that cost $750,000 …$ ,$ ,
Underground gas tanks and drycleanersUnderground gas tanks and drycleaners
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What if a contract isWhat if a contract isWhat if a contract is What if a contract is 
breached?breached?
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Remedies for Breach of a ContractRemedies for Breach of a ContractRemedies for Breach of a ContractRemedies for Breach of a Contract

Money DamagesMoney Damageso ey a ageso ey a ages

CompensatoryCompensatory: actual or real damages; compensate : actual or real damages; compensate 
for the injury sustained and nothing morefor the injury sustained and nothing morefor the injury sustained and nothing morefor the injury sustained and nothing more
(“benefit of the bargain”)(“benefit of the bargain”)

PunitivePunitive: damages to punish the defendant or set an : damages to punish the defendant or set an 
example for similar wrongdoersexample for similar wrongdoers

NominalNominal: token amount of money because of : token amount of money because of 
technical wrong but no actual damagestechnical wrong but no actual damages

2/25/2005 44



Question #7Question #7Question #7Question #7

What are liquidated damages?What are liquidated damages?
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RemediesRemediesRemediesRemedies

Money Damages (cont.)Money Damages (cont.)Money Damages (cont.)Money Damages (cont.)

ConsequentialConsequential: damage, loss or injury that : damage, loss or injury that qq g , j yg , j y
doesn’t flow directly and immediately from the doesn’t flow directly and immediately from the 
act, but only from some of the consequences act, but only from some of the consequences 
or results of such actor results of such actor results of such actor results of such act

LiquidatedLiquidated: specific sum of money expressly: specific sum of money expresslyLiquidatedLiquidated: specific sum of money expressly : specific sum of money expressly 
stipulated by the parties in the contract to stipulated by the parties in the contract to 
cover damagescover damages
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RemediesRemediesRemediesRemedies

Specific PerformanceSpecific PerformanceSpecific PerformanceSpecific Performance

Money damages aren’t adequate to give theMoney damages aren’t adequate to give theMoney damages aren t adequate to give the Money damages aren t adequate to give the 
plaintiff the “benefit of the bargain”plaintiff the “benefit of the bargain”

Remedy used if the item is unique, such as a pieceRemedy used if the item is unique, such as a pieceRemedy used if the item is unique, such as a piece Remedy used if the item is unique, such as a piece 
of property or artworkof property or artwork

So, the defaulting party is required to perform So, the defaulting party is required to perform 
its obligations under the contractits obligations under the contract
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Things to RememberThings to RememberThings to Remember…Things to Remember…

Use University form contracts evenUse University form contracts evenUse University form contracts, even Use University form contracts, even 
University Purchase Orders, whenever University Purchase Orders, whenever 
possiblepossiblepossiblepossible

Beware of pressure tacticsBeware of pressure tacticsBeware of pressure tacticsBeware of pressure tactics

BB ifiifi ibliblBe as Be as specificspecific as possibleas possible
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Question #8Question #8Question #8Question #8

In deciding who will sign a contract onIn deciding who will sign a contract onIn deciding who will sign a contract on In deciding who will sign a contract on 
behalf of Lehigh, which is better:behalf of Lehigh, which is better:

a)  the Lehigh staff member who read a)  the Lehigh staff member who read 
d ti t d th t t i ?d ti t d th t t i ?and negotiated the contract signs?and negotiated the contract signs?

b)  a Vice President signs who has b)  a Vice President signs who has 
never read the contract?never read the contract?
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Question #9Question #9Question #9Question #9

What is apparent authority?What is apparent authority?
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Who May Sign A Contract?Who May Sign A Contract?Who May Sign A Contract?Who May Sign A Contract?

Only those individuals who have beenOnly those individuals who have beenOnly those individuals who have been Only those individuals who have been 
expressly delegated signature authority by expressly delegated signature authority by 
the Board of Trustees or seniorthe Board of Trustees or seniorthe Board of Trustees or senior the Board of Trustees or senior 
managementmanagement

Unauthorized individuals who sign contracts Unauthorized individuals who sign contracts 
on behalf of the University expose themselveson behalf of the University expose themselveson behalf of the University expose themselves on behalf of the University expose themselves 
to possible personal liabilityto possible personal liability
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Questions #10 and #11:Questions #10 and #11:Questions #10 and #11:Questions #10 and #11:

When the word “Attest” appears next toWhen the word “Attest” appears next toWhen the word Attest  appears next to When the word Attest  appears next to 
the signature line of a contract, what does the signature line of a contract, what does 
it mean?it mean?it mean?it mean?

Wh t i th diff b t “ tt t”Wh t i th diff b t “ tt t”What is the difference between “attest” What is the difference between “attest” 
and “witness”?and “witness”?
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Battle of the FormsBattle of the FormsBattle of the FormsBattle of the Forms
Modern business transactions are often Modern business transactions are often ode bus ess t a sact o s a e o teode bus ess t a sact o s a e o te
conducted primarily through formsconducted primarily through forms

Example:Example: Lehigh decides to buy a computerLehigh decides to buy a computer
Purchasing sends a purchase order to the vendor Purchasing sends a purchase order to the vendor 
containing standard terms and conditions that arecontaining standard terms and conditions that arecontaining standard terms and conditions that are containing standard terms and conditions that are 
favorable to Lehighfavorable to Lehigh
After receiving the order, vendor sends a written After receiving the order, vendor sends a written 

t fi ti f th d it ft fi ti f th d it facceptance or confirmation of the order on its form acceptance or confirmation of the order on its form 
which contains the basic contract terms and a series which contains the basic contract terms and a series 
of preof pre--printed terms that are favorable to the vendorprinted terms that are favorable to the vendor
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This is where the Battle Begins…This is where the Battle Begins…
If there is a contract dispute, which form will If there is a contract dispute, which form will t e e s a co t act d spute, c ot e e s a co t act d spute, c o
prevail?prevail?

C l th t t i th iC l th t t i th iCommon law: the acceptance must mirror the precise Common law: the acceptance must mirror the precise 
terms of the offer and any variance from that terms of the offer and any variance from that 
constitutes a rejection of the offer or a counterofferconstitutes a rejection of the offer or a counteroffer

UCC: says that, on premise that both parties UCC: says that, on premise that both parties 
recognize a contract despite their clashing forms, a recognize a contract despite their clashing forms, a g p g ,g p g ,
contract is formed, unless the vendor specifically contract is formed, unless the vendor specifically 
states that there shall be no contract unless his set of states that there shall be no contract unless his set of 
terms is accepted by the original offerorterms is accepted by the original offeror
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continuescontinues…continues…continues

IfIf: the offeree’s (vendor) response contains: the offeree’s (vendor) response containsIfIf: the offeree s (vendor) response contains : the offeree s (vendor) response contains 
terms terms additional additional to those contained in Lehigh’s to those contained in Lehigh’s 
original offer (purchase order)original offer (purchase order)

ThenThen: a contract exists consisting of the terms : a contract exists consisting of the terms 
on which the offer and acceptance agreeon which the offer and acceptance agree

Th dditi l t l l fTh dditi l t l l fThe additional terms are merely a proposal for The additional terms are merely a proposal for 
additions to the contractadditions to the contract
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and endsand ends…and ends…and ends

IfIf: the offeree’s response contains terms which: the offeree’s response contains terms whichIfIf: the offeree s response contains terms which : the offeree s response contains terms which 
are are inconsistentinconsistent with the original offerwith the original offer

ThenThen: the court looks at the parties’ conduct to : the court looks at the parties’ conduct to 
determine whether they acted as though a determine whether they acted as though a 
contract was formedcontract was formed

If th fli ti t l h th t dIf th fli ti t l h th t dIf so, the conflicting terms cancel each other out and If so, the conflicting terms cancel each other out and 
necessary terms are provided by the UCC or custom.necessary terms are provided by the UCC or custom.
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A note about the “plain language” A note about the “plain language” 
movement in contracts … movement in contracts … 

In the event a Claim is made upon the 2In the event a Claim is made upon the 2ndnd Party the 2Party the 2ndnd Party shall promptly giveParty shall promptly giveIn the event a Claim is made upon the 2In the event a Claim is made upon the 2ndnd Party, the 2Party, the 2ndnd Party shall promptly give Party shall promptly give 
notice of such Claim to the 1notice of such Claim to the 1stst Party, and shall promptly deliver to such 1Party, and shall promptly deliver to such 1stst Party all Party all 
information and written material available to the 2information and written material available to the 2ndnd Party relating to such Claim. If Party relating to such Claim. If 
such Claim is first made upon the 1such Claim is first made upon the 1stst Party, the 1Party, the 1stst Party shall promptly give notice of Party shall promptly give notice of 
such Claim to the 2such Claim to the 2ndnd Party.  The 2Party.  The 2ndnd Party will, if notified of the 1Party will, if notified of the 1stst Party’s election to Party’s election to 
do so within fifteen (15) days of the date of notice of a Claim permit the 1do so within fifteen (15) days of the date of notice of a Claim permit the 1stst Party toParty todo so within fifteen (15) days of the date of notice of a Claim, permit the 1do so within fifteen (15) days of the date of notice of a Claim, permit the 1stst Party to Party to 
defend in the name of the 2defend in the name of the 2ndnd Party and Claim in any appropriate administrative or Party and Claim in any appropriate administrative or 
judicial proceedings and take whatever actions may be reasonably requested of the judicial proceedings and take whatever actions may be reasonably requested of the 
22ndnd Party to permit the 1Party to permit the 1stst Party to make such defense and obtain an adjudication of Party to make such defense and obtain an adjudication of 
such Claim on the merits, including the signing of pleadings and other documents, if such Claim on the merits, including the signing of pleadings and other documents, if 
necessary; provided that the 1necessary; provided that the 1stst Party shall defend the Claim with counsel reasonablyParty shall defend the Claim with counsel reasonablynecessary; provided that the 1necessary; provided that the 1stst Party shall defend the Claim with counsel reasonably Party shall defend the Claim with counsel reasonably 
satisfactory to the 2satisfactory to the 2ndnd Party and provide the 2Party and provide the 2ndnd Party with evidence reasonably Party with evidence reasonably 
satisfactory to the 2satisfactory to the 2ndnd Party that the 1Party that the 1stst Party can satisfy the Claim if it is upheld.  In Party can satisfy the Claim if it is upheld.  In 
addition to the liability for the ultimate settlement or judgment, if any, arising out of addition to the liability for the ultimate settlement or judgment, if any, arising out of 
such Claim under this Agreement, the 1such Claim under this Agreement, the 1stst Party shall be solely responsible for all the Party shall be solely responsible for all the 
expenses incurred in connection with such defense or proceedings regardless of theirexpenses incurred in connection with such defense or proceedings regardless of theirexpenses incurred in connection with such defense or proceedings, regardless of their expenses incurred in connection with such defense or proceedings, regardless of their 
outcome.  However, the 1outcome.  However, the 1stst Party shall not be responsible for any expenses, including Party shall not be responsible for any expenses, including 
attorneys fees and costs, incurred by the 2attorneys fees and costs, incurred by the 2ndnd Party to monitor the defense of the Party to monitor the defense of the 
Claim by the 1Claim by the 1stst Party.Party.
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